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APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


ISSUES PRESENTED* 


In the opinion of the appellants the following issues 


are presented: 
1. Whether the trial court erred in the entry of the 


judgment below? 


2. Whether the trial court misapplied the law in the 
entry of the judgment below? | 

3. Whether the trial court abused its discretion in 
refusing to revive and reinstate appellants’ cause of 


action? 


4. Whether appellants were denied the effective 


assistance of Counsel? 


* This case has not previously been before this court. 


REFERENCES TO RULINGS 
Order of court denying appellants’ motion to revive 
and reinstate entire cause of action. (App'x. i 


The order of court entered November 14, 1969. (App'x. ). 


STATEMENT OF THE CASE 

(a) Summary of proceedings 

During the pretrial hearing in Civil Action No.1147-67, 
in the chambers of the trial judge, on October 22,1969, 
Counsel for appellees orally advanced their theory of non- 
liability under the doctrine of Governmental Immunity and 
Sui Juris. 

The original Counsel for appellants, being led by the 
foregoing theory of the office of the Corporation Counsel, 


indicated that plaintiffs would be willing to settle their 


claims for the sum of $250.00. The agreement to settle the 


lawsuit and the dismissal thereof were effectuated without 


the consent and approval of the appellants. 


After the foregoing agreement and dismissal, Counsel 
advised appellants of the same. Whereupon appellants 
forthwith rejected the said settlement and remonstrated 
with their Counsel for having dismissed their lawsuit with- 
out their knowledge and consent. 

Thereafter, appellants' Counsel moved the court on 
October 29, 1969, to set aside the dismissal and for leave 
to withdraw as Counsel for appellants. 

That, thereafter, at a conference on November 14,1969, 
the Court granted the motion to withdraw and to set aside 
the dismissal as to defendant, Irwin Pese but nodes to 
the appellee, the District of Columbia. | 
That, thereafter, appellants seasonably filed their 


Notice of Appeal. 


(b) Evidence relevant to the questions presented 
appeal 


The appellants originally filed their complaint in the 


Court below for damages in the amount of $35,000.00, asa 
result of injuries sustained as the proximate cause of the 
negligence of certain agencies and employees of the District 
of Columbia on the 19th day of November, 1965. The defendants 
named in the complaint were: “The Commissioners of the 
District of Columbia", “The Public Health Department of the 
District of Columbia", and "Dr. Irwin Peise" (whose actual 


name is Irvin H. Peiser, Jr. The office of the Corporation 


Counsel, D.C., treated the suit as one against the 
District of Columbia as do appellants on this appeal, 
and appeared on behalf of all defendants, and in answer- 
ing the complaint, denied all allegations of negligence 
and further asserted that the maintenance and operation of 
a Public Health Department constituted a Governmental 
function for which responsibility in money damages will 
not lie. That the "Commissioners of the District of 
Columbia" cannot be held to respond in money damages 
because they are not Sui Juris. 

That after the withdrawal of appellants’ original 
Counsel they retained their present Counsel, who, on 
December 19,: 1969, filed appellants’ "Motion to Revive 
and Reinstate the Entire Cause of Action Herein”. 

That on December 31, 1969, the trial Court entered 
its order denying the foregoing motion of the plaintiffs, 

The trial Court, in reinstating plaintiffs’ suit 
against defendant, Dr. Irvin Peiser and refusing to re- 
instate the action against the District of Columbia in 
its Ruling on November 14, 1969, clearly demonstrated 
that the defense of “Governmental Immunity” asserted on 
behalf of the District of Columbia, was an over-riding 
factor in its decision. 


It appears from the record filed in this Court, when 


considered as a whole, the following is very apparent: 


1. That there was an abuse of discretion by the trial 
Court in applying the wrong law in reaching its |decesion. 

2. That appellants were denied due process of law and 
the equal protection of the law, by the Court reinstating 
the case against defendant, Peiser but refusing to reinstate 


the case against the District of Columbia. 

3. That the trial Court in ruling on the motion of the 
original Counsel for appellants, to withdraw maiiccanse! for 
appellants and to reinstate the cause of action against Dr. 


Irvin Peiser, failed to require said Counsel to fully protect 


the rights of appellants by having the said motion to apply 


to all defendants. That the Court erred in permitting 


original Counsel to withdraw at this juncture. 

The record before this Court discloses that Eppettents 
were denied the effective assistance of Counsel. 

The motion of the original Counsel for appellants is 
void of any provision requesting reinstatement of the cause 
of action against the District of Columbia or the agencies 


of said District. The said motion provides as follows: 
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The foregoing motion is self-explanatory. In withdrawing 
from the case, the motion is barren of any attempt to inc- 
lude the District of Columbia as a party defendant in the 
reinstatement of the entire cause of action. The plaintiffs 
being justly aggrieved as a result of Counsel's action and 
inaction, were entitled to a better fate at the hand of the 
trial Court. 

It is because of the ineffective assistance of Counsel 
appearing hereinabove coupled with the abuse of Judicial 
discretion on the part of the trial Court and misapplication 


of the law that this appeal is prosecuted. 


1 
The above issues 1, 2 and 3 will be consolidated for 
argument, under the following discussion: 


THE TRIAL COURT; IN APPLYING THE WRONG LAW, 
ABUSED ITS DISCRETION 


It is the position of the appellants that the trial 
Court dismissed and refused to reinstate the cause of action 
against the District of Columbia because of the defense of 
"Sovereign Immunity" pleaded and relied on by the office of 
the Corporation Counsel, D.C. 

Appellants first address themselves to the issue of abuse 
of Judicial discretion: 


This Court held, in the case of "National Ben. Life Ins. 


Co. vs Shaw-Walker", 71 App., D.C. 276, 111 F.2d 497 (1940), 


= = 


that where the trial Judge misapplies the law to his find- 
ings, such misapplication of the law constitutes an abuse 
of Judicial discretion and is reversible error. In the 
latter case, Judge Rutledge used the following language: 
"Normally the exercise of the trial Court's dis- 

cretion will not be disturbed on appeal. But it is Judi- 
cial, not arbitrary. It becomes arbitrary if exercised 
for an erroneous reason. Here the principal reason assigned 
by the Court, and undoubtedly the controlling influence in 
displacing the Pinkett receivers with the Shaw-Walker ones, 
was the alleged want of jurisdiction in the Pinkett case. 
That reason failing, the action based upon it also fails, 
unless sustained by other evidence”. 

In the case of "Beck vs Wings Field, Inc.", 3 Cir., 
122 F.2d 114, where the question of what constitutes the 
Court's discretion, came on for discussion, Circuit Judge 
Jones held that: "Abuse of discretion in law means that the 
Court's action was in error as a matter of law and where such 
abuse exists, reversal will be ordered". 

In "Kavanaugh vs Quigley”, 63 N.J. Super. 153, 164 A.2d 
179, 182 (1960), it was held that: 

"It is well settled that discretion means legal dis- 

cretion, in the exercise of which the trial Judge must take 


account of the law applicable to the particular circumstan- 


ces of the case and be governed accordingly . Implicit is 


conscientious judgment directed by law and reason and 
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looking to just results.- Consequently, if the trial judge 
misconceives the applicable law, or misapplies it to the 
factual complex, in total effect the exercise of the legal 
discretion lacks a foundation and becomes an arbitrary act, 
however conscientious may have been the Judge in the per- 
formance of it. When this occurs it is the duty of the re— 
viewing Court to adjudicate the controversy in the light of 
the applicable law in order that a manifest denial of Just- 
ice be avoided". 

It is apparent from the foregoing holdings that the Court, 
in the case at bar, fell short of fully appreciating the deep 


implications of the more recent decision of this Court in the 


case of "Spencer vs District of Columbia, et al", Slip Opinion, 


No. 21, 493, Nov. 10,1969. 

In the latter case this Court expanded its "Elgin" holding 
(Elgin vs District of Columbia, 119 U.S. App., D.C. 116, 
337 F.2d 152, 1964), where it had concluded that by fixing 
liability on the District for its negligent maintenance of 
guardrail on public school playground, posed no chreats to 
the quality and efficiency of the Government in the District, 
the Court augmented this reasoning in extending such liabi- 
lity to medical services in a public hospital Cperaced by 
the District of Columbia. 

In the "Spencer" case, supra, the Court discussed at length 
the evaluation of the "Elgin" case by K. Davis, 3 Administrative 


Law Treatise, Sect. 25.01 at p.107 (1965 pocket part). The 
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Court compared this evaluation with the concurring opinion of 
Chief Judge Bazelon in the "Elgin" case. In these respects, this 
Court stated, among other things, that: "We do not expose the 
District Government to liability in tort for every conceivable 
injury resulting from the performance of its functions.” 

"we do reaffirm, for the purpose of a claim of medical mal- 
practice in a District hospital, the position we took in Elgin 
- which was, we repeat, not without precedent in this juris- 
diction - that a plaintiff was not automatically out of Court 
whenever it appears that the injury grew out of the operation 
by the District: of a school, or a hospital, or in the course 
of any other activity carried on by the District because it is 
a Government”. The foregoing opinion of this Court and the 
entry of its judgment thereon, reinstated the complaint in the 
"Spencer" case, supra. 

In the case at bar, the complaint alleged in paragraphs 2, 3 
and 4 of Count 1 of the complaint as follows: (amended complaint) 

Par.2. "That on or about November 19, 1965, the plaintiff 
was being examined for glaucoma at a mobile health unit main- 
tained by the District of Columbia Department of Public Health 
and supervised by defendant Dr. Irwin Pese, at 7th & Massachu- 
setts Avenue, N.W., Washington, D.C. In the course of the test, 
a chemical substance injurious to the plaintiff was placed in 


his eyes by a technician. The cornea of both eyes were burned 


and severely injured and the plaintiff experienced severe pain 
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and blurring of vision and incapacity as a result of the 
negligently performed test and use of the wrong chemical." 

Par.3. "That the plaintiff continued to suffer pain 
and blurred vision which required extensive hospital and 
medical treatment. The plaintiff has incurred medical expen— 


ses as a result of the negligence of defendants and personnel 


at the Mobile Health Unit.” 


Par.4. "That plaintiff relied on the skill and know- 


ledge of the doctors and other technicians at the ‘Mobile 
Health Unit to perform the test properly." 

It is quite apparent from a consideration of the above 
allegations of the complaint that the negligence of the 
Public Health Department, is no different from that of 
improper maintenance of the guardrail at the school play- 
ground or malpractice in a District hospital. | 


The answer of the office of the Corporation Counsel,D.C. 


to the said complaint sets up the following defenses: 


ANSWER OP TEE COMMISSIONERS OF THE DISTRICT OF COLUMBIA, THE 


PUBLIC HEALTH ee OF THE DISTRICT OF COLUMBIA AND DR. 
RWIN PESE TO THE COMPLAINT 


Count I. 
yy, x —> First Defense 


The complaint fails to state a claim against the 


cefendants upon which relief can be granted. 
Second Defense 

1. The defendants admit the existence of the statu- 
tory references alluded to and that the amount in controversy 
exceeds $10,000.90 as alleged in paragraph numbered 1 of 
Count I of the complaint, but deny that this Court has juris- 
diction solely by virtue thereof. Further answering said 
paragraph, the defendants are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the re- 


maining allegations contained therein. 


2. The defendants admit the allegations eontained in 
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the first sentence of paragraph numbered 2 of Count I of the 


complaint. Further answering said paragraph, they deny all 
allegations of negligence attributed to them and are without 
knowledge or information sufficient to form a belief as to 
the truth of the remaining allegations contained therein. 

3. The defendants deny all allegations of negligence 
contained in paragraph numbered 3 of Count I of the complaint 
and are without knowledge or information sufficient to form 
a belief as to the truth of the remaining allegations con= 
tained therein. 

4, The cefendants are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the 
allegations contained in paragraph numbered 4 of count I of 
the complaint. 

Purther answering the complaint, the defendants deny 
all allegations of negligence and carelessness attributed to 
them therein and deny all allegations not specifically ad- 


mitted or otherwise answered. 


Third Defense 
The District of Columbia says that in maintaining and 
operating a Health Department it engages in a governmental 
function for which it cannot be held to respond in damages. 
Fourth Defense 
The defendants say that the plaintiffs' sole and ex- 
clusive remedy in this instance comes under the provisions of 
the Federal Employees Compensation Aet. 
Fifth Defense 
The defendants say that plaintiffs have failed to 
comply with the mandatory provisions of Section 12-309, D.c. 


Code, 1961 ed., Supp. V., and, therefore, the complaint should 


| be dismissed. \"°  o—-———— De 
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It is significant from the fourth defense, asserted by 
the office of the Corporation Counsel, D.C., that the defense 
of Sovereign Immunity was a cardinal issue. 

Here the action against the Health Department was, ipso 
facto, an action against the District of Columbia and it was 
treated as such by the foregoing fourth defense and by the 
trial Court ini its order refusing to reinstate the entire 
cause of action entered on December 31, 1969. 

The following cases sustain the authority that such a 
suit as that against the Health Department is a suit against 
the District: Land vs Dollar, 330 U.S. 731 at page 738, 

Ex Parte State’ of New York, 256 U.S. 490, 500, 502 and 
Thomas, et al. vs Johnson, et al., 295 F. Supp. 1025 (D.c. 
D.c., 1968). 

Indeed the decision of this Court in the “Spencer” case, 
supra, was entered on November 10, 1969, while the judgment 
of the trial Court denying reinstatement herein was entered 


on December 31, 1969. 


lv 


APPELLANTS WERE DENIED THE EFFECTIVE ASSISTANCE 
OF COUNSEL 


In the case of "Willis vs Hunter”, 10 Cir., 166 F.2d 721, 
723 (1948), circuit Judge Murrah stated, among other things, 
that: "We think that the right to the effective assistance of 


Counsel contemplates the guiding hand of an able and responsible 
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lawyer, devoted solely to the interest of his client; who 
has ample opportunity to acquaint himself with the law and 
facts of the case, and is afforded an opportunity to present 
them to a Court or jury in their most favorable light." 

In the case of "Haziel vs United States, 131 U.S. App. 
D.C. 298, 404 F.2d 1275 (1968), Chief Judge Bazelon said, 
among other things, that: "The law allows Counsel to speak 
for his client on many occasions. In an adversarial criminal 
proceeding, the client may be bound by his Counsel's calcu- 
lated decision when trial tactics are involved... Such cir- 
cumstances arise for the most part when the assertion of a 
claimed right may backfire. Since these decisions must often 
be made in the heat of trial, and frequently involve inice 
calculations of procedural complexities and jurors' likely 
reactions, the Attorney must sometimes make the choice with- 
out consulting his client. In other circumstances we rely 
upon Counsel to speak for his client not because we believe 


the Attorney must make the decesion, but because we assume 


the Attorney has consulted with his client, advised him of 


what is at stake, and helped him toward a wise decision. 
At certain critical junctures, however, the law takes par- 
ticular pains to insure that the decision is that of the 
defendant."... 

Canon 15, Canons of Professional Ethics, provides:"The 


lawyer owes ‘entire devotion to the interest of the client, 
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warm zeal in the maintenance and defense of his rights and 
the exertion of his utmost learning and ability', to the end 
that nothing be taken or withheld from him, save by the rules 
of law, legally applied." The foregoing rule was cited by 
Chief Judge Bazelon in “Young vs United States", 120 U.S. 
App. D.C. 312, 346 F.2d 793 (1965), Note 3. 

It is quite apparent from the record before this Court 
that appellants’ original Counsel fell far short of the 
"effectiveness" described in Canon 15 of the Canons of Pro- 
fessional Ethics, above. 

This Court further stated in the case of "Spilker vs 
Hankin", 88 U.S. App. D.C. 206, 188 F.2d 35, that: "We ag- 
ree, for example, that in successive suits on a series of 
notes, defenses failing in the first suit ordinarily are 
foreclosed to the defendant in subsequent litigation... 

But, with all respect to that, we consider that weight 
should have been given to a factor not mentioned in its 
discussion of the case, that is, the fiduciary relationship 
of attorney and client which existed between the parties. 

In a very real: sense attorneys are officers of the Court in 
which they practice, and clients are wards of the Court in 
regard to their relationship with their attorneys. This fac- 
tor is one of high significance in the present context". 


It is manifest that the appellants were denied the effec- 


tive assistance of Counsel, when the holdings of the Courts 


above are applied to the record in the case at bar. 
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A more minute examination of the conduct of appellants' 


original Counsel discloses that the said Counsel agreed to 
settle appellants' suit, wherein the claimed damages were 
in the aggregate sum of $40,000.00 for the sum of $250.00. 
(app'x.___+). The putative settlement was agreed upon 
without consultation with, or assent from, the opener tae 
(See affidavits of appellants, App. _). 

Not only did said Counsel fail to consult with appellants 
in respect to the said settlement but said Counsel entered a 
praecipe of record in the Court below on October 23, 1969, 
which reads as follows: "The clerk of said Countian! 
please enter the above-entitled case as settled and dismis- 
sed, with prejudice and without costs, as to all parties, 
including the District of Columbia a reelene. Des 

What is of importance to the foregoing attorney-client 
relationship, and after appellants had rejected the said 
$250.00 settlement, the original Counsel failed to seek re- 
instatement of the action "in toto". The motion to set aside 
dismissal..only, applied to defendant, Irvin G. Peiser. 


The context of the motion is as follows: 


rT] 


i Nf’ --- MOPION TO SEP ASEDE DISMISSAL AS TO DEFENDANT 
sf ERWIN G. PESE AND FOR LEAVE TO WITH- 
DRAW AS CO 
Comes mow Counsel for John H. Spann, plaintiff, ‘herein and 
moves this Honorable Court to set-aside the dismissal heretofore 


jentered as to the defendant Ervin G. Pese and to re-instate the 


‘cause for trial for the following reasons: 


2. That plaintiff is aggrieved and through his daughter 
‘challenges the right of Counsel to dispose of the case as was 
lenteres. 

2. That plaintiff desires a trial on the of 
‘ais cause. 

3- That Counsel's conduct and judgment have been challenged 
jelthough she acted in good faith. 


4. That Counsel be allowed to withdraw, herein, so that 


ATTORNEY FOR PLAINTIFF’ 
1622-11th Street, N. V., | 
Washington, D. C., 2000$')'" 
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Upon consideration of the above motion the question arises 


as to whether the appellants were denied due process of law 


where Counsel enters a praecipe dismissing the case as to all 


defendants while Counsel moves to set aside the dismissal only 


as to the defendant, Irvin G. Peiser. 


Such conduct on the part of Counsel is not in keeping with 
the language expressed by this Court in the case of "Haziel 
vs United States", supra,whérein Chief Judge Bazelon observed 
that: "In other circumstances we rely upon Counsel ‘to speak 
for his client not because we believe the Attorney must make 
the decision, but because we assume the Attorney has consulted 
with his client, advised him of what is at stake, and helped 
him toward a wise decision". 

Neither does the conduct and action of Counsel comport 
with the decisions of Canon 15 of the Canons of professional 
Ethics wherein it is expressed that: "The lawyer owes entire 
devotion to the interest of the client, warm zeal in the main- 
tenance and defense of his rights and the “tion of his ut- 
most learning and ability to the end that nothing be taken 
or withheld from him, save by the Rules law legally applied." 

The record before this Court unchallengeably BCcrs that the 
appellants were denied the effective assistance of Counsel and 
due process of law guaranteed under the Fifth Amendment to the 


Federal Constitution. 


CONCLUSION 


In the light of the foregoing it is clear that the trial 
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Court applied the wrong law in denying appellants' motion 
to reinstate their cause of action and that appellants were 
denied the effective assistance of Counsel thereby denying 
them due process of law under the Fifth Amendment to the 
Federal Constitution. Appellants in consequence thereof 
urge this Court to reinstate their cause of action against 


the District of Columbia. 


1938 - llth St., N.W. 
Washington, D.C. 20001 
265-4410 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing were 


mailed, postage prepaid, this day of March, 1970, 


to Patrick O'Donnell, Assistant Corporation Counsel for 
the District of Columbia, Attorney for Defendants, District 


Building, Washington, D.C. 20004. 
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APPENDIX 


Relevant Docket Entries. 
Amended Complaint, and Complaint. 
Answer to Complaint. 


Praecipe dismissing case as settled, 
entered October 23, 1969. 


Motion to set aside dismissal as to defendant, | 
Irvin G. Peiser, entered October 29, 1969. 


Motion to revive and reinstate the entire cause of 
action with supporting affidavit, entered 
December 19, 1969. 

Order of Court denying motion to revive, etc., 
entered December 31, 1969. 


Notice of appeal. 
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UNITED STATES DISTRICT CouRT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 
* 


| JOHN H. SFANN 
2439 Monroe Street, W. E. 
i Weshington, D. C. 


and 


| BESSIE B. SPANN 
| 2439 Monroe Street, N. =. 
| Washington, D. C. 


vs 


THE COMMISSIONERS OF TEE 

DISTRICT OF COLUMBI‘. 

District Building 
Washington, D. C. 


‘ THS PUBLIC HEALTH DEPARTMENT 
(OF THE DISTRICT OF COLUMBIA 


end 


‘DR. IRWIN PESE 

c/o D. o. Mobile Hesitn Unit 
‘District of Columbia Government 
‘7th = Massachusetts Avenue, N. Ww. 
Washington, D. c. 


Defendents 
AMEND D 


COMPLAINT FOR PSRSONAL INJURIES 


Comes now the plaintiffs end respectfully ‘submits the foilow- 


1. Thot jurisdiction of this Court is evoked pursuent to 
the District of Columbic Code, TitWe@ I, Section $02. Thst the 
plolntiff is on sdult ecltizen of the United States and a resident 


of the District and that the umount in controversy exceeds ten 


‘thousznd (g10,000.00) dollars. 


Y AVAILABLE 
inal bound volume 
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| 
2. That on or 2bout November 19, 1965, tne plaintiff was 


| being examined for glaucoma at 4 mobile health unit maintained 


! by the District of Columbia Department of Public Health and 
i supervised by defendant Dr. Irwin Pese, at 7th & Massachusetts 
‘ Avenue, N. W., Wesnington, D. ©. In the course of the test, 
injurious to the plaintiff was placed in 
his eyes by @ technicien. The cornea of both eyes were burned 
: and Severely injured end tie Dlaintiff experienced severe pain and: 


olurring of vision end incapecity es a result of the negligently 


performed test end use of the wrong chemical. 

3- That the plaintiff continued to suffer pain and 
biurred vision which required extensive hospital and medical 
treetment. The pleintiff hes incurred medicel expenses as a 
result of the negligence of defendants and personnel at the 
Mobile Health Unit. | 

k, Thet pleintiff relied on the skill end knowledge of the 
doctors end other technictens 2t the Mobile Health Unit to perform 
the test properiy. ! 

“HEREFORE, the premises considered, the plaintirr prays: 


i teuagement Ira tPRe SUM CO 435 000'O0o. 
1 2, Svan other relies 3s A8 the Court Stems just 


Counsel f@r Plaintiffs 


COUNT II 


1. That the plaintiff, Bessie B. Spann, incorporates by 
| reference all allegations contained in plaintiff's, John Spann, 


| Count ile 


~-heo 


2. That the pla-ntiff sues for ioss of consortium of her 


| husband who was incapacitated as a resuit of tne negligence of 
the defendants. 

} 3. Since November 15, 1966, this plaintiff has been 
| caused mental distress by the suffering of the male plaintiff. 
} WHEREFORE, the premises considered, the plaintiff prays 


1. Damages in the sum of $45,000.00. 


2. For such other and further reitief as the Court deems 


' Just and proper. 


Cru -L GX 
= mo 
Counsel for Plaintiff | 
1822-lith Street, N. W. 


Washington, D. C. 
ADams-4-1722/23 


| 
| 


9239 Monroe Street, N zr. 
Washingten, D.C. 20018 


and 


BSSSIE B. SPANN 
2339 Monroe Street, 
Washington, D.C. 


” Civil Action No. 1187-67 


THE COMMISSIONERS OF Th: 
DISTRICT CP COLUMEIA 
District Building 
Washington, D.C. Oo748 


THE PUBLIC HEALTS De°-ARTMENT 
OF THE DISTRICT OF COLUMBIA 


and 
DR. IRWIN 6. PESE 
915 -~- 19th Street, %.W. 
Washington, D.C. 26006, : 
Defendants. 3: 
ee OF THE ISSIONEXS OF THE STRICT O 0 


a: AC! ALAA DePARrucnit Op THE DISeRYer OP COL we ih) ea 
Win PESE TO THE COMPLAING nn 9 oe 


Count I. 
aah ; _* Pirst nge 


The complaint fails to state a claim against the 
defendants upon which relief can be granted. " 


ed 


ae econ 
; 2. The defenccnts admit the existenee of the statan 
tery references alluded to and that the amount in controversy 
exceeds $10,000.00 as alleged in paragraph numbered 1 of © 
Count I of the complain’, tut deny thet this Court hes juris- 
digtion solely by virtues thereof. Purther answerirc seid 
paragraph, the ieferdants are without knowledge -- 1 .forma- 
tion suffielent to for: a t«itef as to the truth of the ree. 
maining ellewetions containe! therein. 


e s 2. The deferniants admit the sllegations contained i: 


4 Re ne a, "4 : 


— of negligence attributed to Shen and ave “wisnewe 
knowledge or information suffieient to form a belief as to 
the tru:h of the remaining allegations contained therein. 
3. fhe defendants deny 21] allegations of negligence 
! eontained in paragraph numbered 3 of Count I of the complaint 
ané@ are without knowledge or information sufficient to forn 
a belief as to the truth of the remaining allegations eon- 
tained therein. 2 
&. The defendants are without knowledge or informe- 
tion suffietent to form a beltef as to the truth of the 23 
allegations eontained in paragraph numbdereé % of Count I of ita 
the complaint. Se 
«  %  Pupther answering the complaint, , she dorenaants ony 


wen ‘therein and deny all allegations not specifically ea. 


aisted or otherwise riswered. 


, Third Defenge 


fenetion for which it cannot be se 


Pourtn Defense | 


The defendants say that the plaintiffs’ sole and ex- 
clusive remedy in this instance comes under the provisions of 


—— 


the Pederal Fmployees Compensation Aet. 
a Fifth Defense 
The defendants sey that plaintiffs have failed to 
comphy with the ma:datory provisions of Section 12-309, D.C. 
Code, 1961 ed., Supr. V., and, therefore, the complaint st.ours 


be diemisse:). 


>Y AVAILABLE 
ynel bound volume 


Count IT. 
he defendants incorporate by reference all answers, 
assertions, and defenses contained in its answer to Count I 
of the complaint. 
Zz. The defendants admit that the female plaintiff 
sues for loss cf comsortium, deny the allezation of negli- 
gence and are without xnowledge or information sufficient to 
form a belief as to the truth of the remaining allegations 
contained {in paragraph numbered 2 of Count II of the complaint. 
defendants are without knowledge or inferma- 
© form a belief as to the truth of the alle- 
gations containec in paragraph numbered 3 of Count II of the 


complaint. 


/s/ Charles T. Duncan 
CHARLES T. DUNCAN 
Corporation Counsel, D.C. 


/3/ John A. Earnest 
JOHN A. EARNEST 
Assistart Corporation Counsel, 


/3/ Patrick O*Donnell 

PATRICK O'DONNELL 

Assistant Corporation Counsel, D.C. 

Attorneys for Defendants 

District Building 

Washington, D.C. 20004 

CZRTIPICATE OF & ICz 
I nereby certify that «2 copy of the foregoing Answer 

of the Commigsioners of the District of Columbia, the Public 
Health Denartment of the District of Columbia and Dr. Irwin 
Pese to the Complaint, was mailed, postage prepaic, to Dovey 


J. Roundtree, 2s9., Attorney for Plaintiffs, 1822 - 11th 


Street, N.w., Washington, D.C., this 5th day of June, 1967. 


/s/ Patrick O'Donnell 

Assistant Corporation Counsel, D.C. 
Attorney for Defendants 

District Building 


Washington, D.C. 20004 
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Ty te aa aah , Plaintiffs, 


_Commissioners of the District of Columbia et a 
Defendants. 


The Clerk of said Court will Please enter the. aboverentitied, SAase...as 
_settled and dismissed, with prejudice and. ites. er ne \ ae 


all parties, including the District of Columbia, a. a One 
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Attorney for Plaintiffs 
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UNITED STATES DISTRICT COURT 
FOk THE DISTRICT OF CODUMBIA 
JOWN SPAMM, et al. 
PLAINTIFF 
ve CIVIL ACTION Wo. 1147-67 | 


THE COMMISSIONERS OF THE 
DISTRICT OF COLUMBIA, et al. DEFENDAET 


MOTION TO REVIVE AND REINSTATE 
THE ENTIRE CAUSE OF ACTION HEREIN 


Comes now, the plaintiff, John Spenn by end through his 
Attorney, King David, and moves this Honorable Court for an order 
Reviving end Reinstating the above entitled case of action and 
for grounds therefore, refers to the affidavit to John and Bessie 
Spann, attached hereto as Exhibit "A", and for good cause further 
states the following: 
1. The plaintiff's cause of ection is just and | 
weritorious and justice will not be serwed if plaintiff is dented 
his day in Court. | 
2. For such other and further relief as may be iad~ 
vanced at a hearing on this motion. 


Respectfully subaittéd, 


ry Eeq. 
Attorney for Plaintiff 
1938-Eleventh Street, N.W. 
Washingtoa, D.C, 20001 
265-4410 


CERTIFICATE OF SERVICE 
This is to certify that a copy ef the foregoing Motion 
sol RavivelandERitnree tekcaienkuabentinehoentagtine ntactwsegee 
19th day of December, 1969, to Patrick O'Donnell, Attarnay for! 
Defendant, District Building, Washington, D.C.  2000k. 
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CLERK’S OFFICE 
United States Dist ict Court for the District of Columbia 


JOEN SPANi, et al 


(Pilainti®) 


dr comm. sxoxeas 0: THs D.C} 


(Detendant) “et a] «9 €C 3.1 1969 


There was entered on the docket... 


y Motion of plaintiff to revive & ° 
reinstate entire cause considered & denied. 


KEECH, J. ROBERT M. STEARNS, CLERK 


BEST COPY 
from the origins 
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Platwntif,. | 


NOTICE OF APPEAL 


v4 
Notice is hereby given this Z By f dayof UA oy Ui 4 ,19 70 that 
—_— 


TEs pla Tf, WE, S Aaa 7, ef if 


hereby appealy to the United States Court of a for the District of Columbia from the 

judgment of this Court entered on the 2 3/ Sm day of Dx tye Fe 20 Wa 
ry "i 

in favor of bh me itsisfyee FE ra 


—_— —_ / - 
against said Yo fh. If Tow He Ton | 
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+ 


i Mn He Na 


Ce 
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AVAILABLE 
| bound volume 


peer _BRIEF FOE APPELLEES 


SSUNETED. ST ATES court OF APPEALS. 
“For ‘Phe Distric Of Columbia Circuit. 


S0HNS SPANN, etal, en oe 
_-Appatiants, o = : 


“THE COMMISSIONERS OF THE 
_ pisTRICT OF bce nsscin ee at at 


_aeal From "Phe ceed sigtea 5 pistict Court 
ieee pee “The District OF ‘Columbia 


“HUBERT B. PAR, = 
Acting: Corporation Comisel, D. = 


om es ee eourt of eget | 
ae ae eg aie of enone RICHARD wy. BARTON, 
: Assistant Corporation 


_ a May Asstt = Miia <eCanneety D. eS fe 


IN Dh Ee 


SUBJECT INDEX 


Counter -Statement of Questions Presented 


Counter-Statement of the Case... 1.2... eee ree reece eee ; 


Argument: 


I Appellants’ complaint as against the Com- 
missioners of the District of Columbia, 
the Health Department of the District of 
Columbia, and Dr. Irwin G. Pese was 
properly dismissed... . 


The court properly refused to reinstate 


appellants. suit as to the District of _ 


Appellees have not ye not deprived at appellants of of 


‘the: ir property erty withcut due process process of 


Conclusion 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 23,963 


JOHN SPANN, et al., 
Appellants, 
v. 


THE COMMISSIONERS OF THE 
DISTRICT OF COLUMBIA, et al., 


Appellees. 


Appeal From The United States District Court | 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF QUESTIONS PRESENTED 


1. Was not the District Court compelled to dismiss appellants’ 
complaint as against the Commissioners of the District of Columbia and 
the Public Health Department of the District of Columbia ? 

2. Did the District Court err in refusing to remsea appellants’ 
suit as against the District of Columbia ? | 


This case has not been before the Court on any prior occasion. 


COUNTER-STATEMENT OF THE CASE 

This is an appeal from an order of the District Court denying 
appellants’ motion to reinstate their negligence complaint which was 
dismissed by the Clerk of the District Court pursuant to a praecipe of 
settlement signed by counsel for all parties. 

On May 9, 1967, appellants filed a complaint in the court below 
and named as defendants (1) the Commissioners of the District of Cc- 
lumbia, (2) the Public Health Department of the District of Columbia 


(hereinafter "the Health Department”), and (3) Dr. Irwin G. Pese, a 


Health Department employee (R. 1, A. 2).} In the complaint, appel- 


lant John H. Spann, an employee of the District of Columbia Depart- 
ment of Sanitation, alleged that, on November 19, 1965, he went toa 
mobile health unit maintained by the Health Department and that, 
through the negligence of the appellees, his eyes were injured during 
the course of a test for glaucoma. Appellant Bessie B. Spann, his 


wife, claimed loss of consortium and mental distress. (R. 1, A. 2-4:) 


1 
"RR" refers to the record certified by the Clerk of the District 
Court; "A’ refers tc the appendix. 


Appellees filed an answer in which they denied all allegations 


of negligence and raised the following affirmative defenses: | 
"Third Defense 
"The District of Columbia says that in main- 
taining and operating a Health Department it 
engages in a governmental function for which 
it cannot be held to respend in damages. 
"Fourth Defense 
"The defendants say that the plaintiffs' sole — 
and exclusive remedy inthis instance comes) 
under the provisions of the Federal Employees | 
Compensation Act. 
"Fifth Defense 
"The defendants say that plaintiffs have 
failed to comply with the mandatory provisions 
- Section 12-309, D. C. Code, 1961 ed., Supp., 


-, and, therefore, the complaint should be dis- 
Veo ets (R. 5, A: 5-7.) 


The case was set for trial on October 22, 1969. On that date, 
prior to trial, counsel for the parties conferred with the trial judge in 
chambers. After some discussion, counsel for appellants indicated 
that appellants were willing to settle the lawsuit for $250.00 (R. 21). 
Thereupon, a praecipe of settlement and dismissal was drawn up, signed 
by both counsel, approved by the trial judge, and filed with the Clerk 


of the District Court (R. 18, A. 8). 


Thereafter, on October 30, 1969, counsel for appellants filed 
in the trial court:a ‘Motion to Set Aside Dismissal as to Defendant 
Irwin G. Pese and for Leave to Withdraw as Counsel’’ (R. 9, A. 9). 


As grounds for reinstating the case as against Dr. Pese, counsel 


stated, inter alia: 


"1. That plaintiff is aggrieved and through 
his daughter challenges the right of counsel to 
dispose of the case as was entered. 


x x cal x «x 


"3. That Counsel's conduct and judgment 
have been challenged, although she acted in 
good faith.” (R. 19, A. 9.) 

On November 14, 1969, the motion was granted and appellants 
were given two weeks to obtain new counsel and be ready to go to trial 
against Dr. Pese (R. 19, A. 9). 

Having obtained new counsel, appeliants, on December 22 1969. 
filed in the court below a ‘‘Mction to Revive and Reinstate the Entire 
Cause of Action Herein."’ Attached to this motion was an affidavit 
signed by appellants in which they state that their former counsel was 


not authorized to settle their claim (R. 20, A. 10). On December 31, 


1969, the District Court denied the motion (R. 20, A. 12). 


Thereafter, on January 9, 1970, the District Court dismissed 
appellants’ cause of action against Dr. Pese for want of prosecution 


(R. 22). 


On January 23, 1970, appellants filed a notice of appeal from 


the District Court's order of December 31, 1969, denying their "Motion 


to Revive and Reinstate the Entire Cause of Action Herein” a. 23, A. 12) 


ARGUMENT 


I 


Appellants complaint as against the Commissioners 
of the District of Columbia, the Health Depart- 


ment of the District of Columbia, and Dr. Irwin 


G. Pese was properly dismissed. | 

The defendants named in the complaint are (1) "The Commis- 
sioners of the District of Columbia," (2) "The Public Health Depart- 
ment of the District of Columbia," and (3) "Dr. Irwin Pese" (R. 1, 
A. 2). While appellants do not appear to contend that the District 
Court erred in refusing to reinstate their cause of action as to the named 
defendants in the complaint, in any event, it is clear that the District 
Court was compelled to dismiss the complaint as to these defendants. 

With respect to Dr. Pese, the record indicates that appellants’ 
motion to reinstate their suit was granted (R. 19, A. 9). ‘Thereafter, 


the suit against Dr. Pese was dismissed for want of prosecution (R. 22), 


and this action is not challenged on appeal. 


As regards the Commissioners of the District of Columbia, the 
compiaint is devoid of any allegations charging the Commissioners with 
specific acts of negligence. And it is well settled that te * * [a] 
public officer or agent is not responsible for the * * * negligence * * * 
of the subagents or servants or other persons properly emplcyed by or 
under him, in the discharge of his official duties. * * *" Robertson v. 
Sichel, 127 U. S. 507, 515-516 (1888). Accord: Tucker v. Duke, 
107 U. S. App. D. C. 253, 276 F. 24 499 (1960). 

Appellants’ suit as against the Health Department had to be dis- 
missed because, as the Health Department is neither a natural person 
ner a corporate body, nor a quasi-corporate body, it is not sui juris. 
Miller v. Board of Education of District of Columbia, 106 F. Supp. 
988 (D. D. C., 1952); Florida Medical Association, Inc. v. §pires, 
153 So. 2d 756 (Fla., 1963); Waters v. Rentz, 108 Ga. App. 711, 134 
S. E. 24527 (1963). 

While not contending that the Health Department is a suable 


entity, appellants nevertheless argue that a suit "against the Health 


Department is a suit against the District [of Columbia]" (brief, p. 14). 


In support of this assertion, appellants cite Land v. Dollar, 330 U. S. 


731 (1947); Ex parte State of New York, No. 1, 256 U. S. oo (1921); 


and Thomas v. Johnson, 295 F. Supp. 1025 (D. D. C., 1968). 

In Land v. Dollar, certain stockholders of Dollar Steamship 
Lines, Inc. sued the individual members of the Federal Maritme Com- 
mission claiming that the latter illegally withheld shares of Dollar stock 
which rightfully belonged to the plaintiffs. The plaintiffs also sought 
to restrain the members of the Commission from selling the stock in 
question and sought its return. The District Court, sua sponte, dis- 
missed the plaintiffs’ suit on the ground that it was an unconsented suit 
against the United States. This Court reversed (81 U. S. App. D. C. 
28, 154 F. 2d 307 (1946) ), and the Supreme Court affirmed, holding 
that an action against individual government officials for recovery of 
possession of chattels wrongfully withheld by those officials was not a 
suit against the United States. Thus, it is clear that the holding in 


Land v. Dollar, supra, clearly does not support the appellants' con- 


tention that a suit against the Health Department is a suit against the 


District of Columbia. 


2 

Thomas v. Johnson.is inapposite because, as Judge Aubrey 
Robinson stated in his opinion, the District of Columbia was a named de- 
fendent inthe complaint (295 F. Supp. at 1026). 


In Ex Parte State of New York, No. 1, supra, claimants, in 


in rem libel actions filed against their tugboats, sought to compel the 
Superintendent of Public Works of the State of New York (hereinafter 
the "Superintendent") to appear and answer the libels on the ground 
that, at the time of the accident, the tugboats in question were under 
charter to the Superintendent. 

Upen claimants' motion, the District Court issued monitions 
against the Superintendent. The Attorney General of New York moved 
toe dismiss the mcnitions on the ground that the suit was an unconsented 
Suit against the State of New York. The motion was denied. The 
Attorney General then scught a writ of prohibition and mandamus. In 
ordering the writ to issue, the Supreme Court ruled that, as the action 
against the Superintendent was in personam, sought pecuniary damages, 
and was against the Superintendent in his official capacity, it was in 
essence a suit against the State of New York and, therefore, could not 
be maintained because New York had not consented to be sued. 

In Ex parte State of New York, No. 1, the named titular party, 
the Superirtendent, was at least a legal entity, i.e., a natural person. 
By contrast, in the instant case, the named "party,'’ the Health 
Department, is not even a legal entity. Thus, in the instant case, 


appellants argue, in effect, that a suit against a legal non-entity is a 


suit against the District of Columbia. 


a : 
The court properly refused to reinstate Apa 
lants' suit as to the District of Columbia. | 
While appellants concede that the District of Columbia is not 
named as a defendant in the complaint, they nevertheless argue that the 
District of Columbia is a defendant because appellees treated the suit 
as against the District of Columbia when appellees raised the defense 
of governmental immunity on behalf of the District of Columbia (brief, 
3-4; R. 5, A. 6), and the praecipe of dismissal instructs the Clerk of 
the Court to enter the “case as settled and dismissed * * . as to all 
parties, including the District of Columbia, a corporation” (R. 18, 


A. 8). 


Assuming, arguendo, that the District of Columbia, although not 


so named was, in fact, a party defendant, appellants still have not de- 
monstrated that the District Court abused its discretion in refusing to 
reinstate their cause of action. 

In this regard, it should be noted that appellees not only denied 
all allegations of negligence but also raised the affirmative defenses of 
failure to comply with the notice requirements of D. C. Code (1967), 


§ 12-309, and that appellants' exclusive remedy was under the provisions 


of the Federal Employees’ Compensation Act. 8 


And for aught that 
appears in the record, when appellants’ former counsel, an experienced 
trial lawyer, agreed to settle the claim, she may have regarded any or 
all of these defenses as precluding any reasonable probability of re- 
covery. 

Thus, to demonstrate that the District Court abused its discre- 


tion in refusing to reinstate their claim, appellants not only must show 


that their former attorney had no authority to settle their suit, but also 


must make some showing that they have arguable claims against the 


District of Columbia. In other words, appellants must make some 
showing that all the defenses raised by the appellees are without merit 
or at least are arguably without merit. 

In regard to the defense that appellants’ "exclusive remedy in 
this instance comes under the provisions of the Federal Employees 
Compensation Act” (R. 5, A. 6), it is undisputed that appellant John H. 
Spann, at the time of his alleged injury, was an employee of the District 
of Columbia Government (see, at R. 15, answer to appellees’ inter- 


rogatory numbered 12). And it is clear that, if appellant's injury was 


3 Su. s. C. §8101et seq. (Supp. IV, 1969). 


"sustained while in the performance of his duty, '’ his exctisive remedy 
is under the Federal Employees' Compensation Act. See 5 U. Ss. C. 
§§ 8101(1)(D), 8102, and 8116(c). (Supp. IV, 1969). Moreover, appellant 
alleges in the complaint that his injury occurred on Friday, November 19, 
1965, a normal working day, and that his injury was caused by the negli- 
gence of other District of Columbia Government employees. Yet, ap- 
pellants have nct even attempted to show that the exclusive remedy 
defense raised by appellees is without merit or at least arguably without 
merit. : 

Likewise, appellants have not even attempted to show that, 
despite appellees' denials of negligence, they can arguably prove negli- 
gence against the District of Columbia and that, despite appellees’ de- 
fense of insufficient notice under D. C. Code (1967), $ 12-309, they 
can arguably prove adequate notice. | 

Thus, in the absence cf such showings, appellants ance pro- 
perly contend that the trial court abused its discretion in refusing to 
reinstate their cause of action. : 

Moreover, appellants have not shown that the BeHement which 


their experienced former counsel suggested and entered into in "good 


faith" (R. 19, A. 9), was unjust to them. In deciding to settle the 


suit, appellants’ former counsel presumably considered not only the 
strength of the various defenses asserted by appellees, but also the 
amount which could likely be recovered as damages. In this regard, it 
is significant that, because there was no claim for permanent injuries 
(R. 17), it may be assumed that appellant John H. Spann completely 
recovered from his injury. Furthermore, for aught the record shows, 
the claimed special damages relating to medical treatment and loss of 
employment (R.'17) may have been covered by insurance and earned 
sick leave, thus reducing appellants’ actual out-of-pocket expenses to 

a very modest sum. 


In any event, because it is appellants who are seeking reinstate- 


ment of their cause of action, it is appellants’ burden to show that their 


former counsel's "good faith’’ settlement worked an injustice upon 


them. They have made no such showing. 


aot 


Appellees have not deprived appellants of their 
property without due process of law. 


In their argument numbered "IV" appellants contend that their 
former attorney, in the handling of their claim, rendered ineffective 
assistance of counsel, thereby denying them "due process of law under 


the Fifth Amendment of the Federal Constitution” (brief, p. 20). For 


this reason, conclude appellants, the Court should “reinstate their cause 


of action against the District of Columbia" (brief, p. 20). 

But appellants utterly fail to explain how the District of Columbia 
has deprived them of life, likerty, or property without due process of 
law. 

It is clear from the cases cited in support of their contention® 
that appellants confuse criminal or quasi-criminal (e.g., juvenile de- 
linquency) cases with civil cases. The rule that a convicted criminal 
defendant is entitled to a new trial if he is given ineffective assistance of 
counsel clearly does not give a losing plaintiff or defendant in a civil 
negligence case the right tc a new trial on the ground of ineffective as- 
sistance of ccunsel. Ina criminal case, the only efficacious remedy 
for ineffective assistance of counsel is a new trial because a suit against 
the attorney for negligence will not get the defendant out of jail, cancel 
the fine, or remove the stigma cf conviction. On the other hand, ina 


civil case, a losing party claiming ineffective assistance of counsel may 


be made whole by a negligence action against his attorney. 


35. g., Willis v. Hunter, 166 F. 2d 721 (10th Cir., 1948): 
Young v. United States, 120 U. S. App. D. C. 312, 346 F. 2d 793 (1965); 
and Haziel v. United States, 131 U. S. App. D. C. 298, 404 B. 2d 1275 
(1968). 


suit, appellants’ former counsel presumably considered not only the 
strength of the various defenses asserted by appellees, but also the 
amount which could likely be recovered as damages. In this regard, it 
is significant that, because there was no claim for permanent injuries 
(R. 17), it may be assumed that appellant John H. Spann completely 
recovered from his injury. Furthermore, for aught the record shows, 
the claimed special damages relating to medical treatment and loss of 
employment (R. 17) may have been covered by insurance and earned 
sick leave, thus reducing appellants’ actual out-of-pocket expenses to 
a very modest sum. 

In any event, because it is appellants who are seeking reinstate- 
ment of their cause of action, it is appellants’ burden to show that their 
former counsel's “good faith” settlement worked an injustice upon 


them. They have made no such showing. 


past 


Appellees have not deprived appellants of their 
property without due process of law. 


In their argument numbered "IV" appellants contend that their 
former attorney, in the handling of their claim, rendered ineffective 
assistance of counsel, thereby denying them "due process of law under 


the Fifth Amendment of the Federal Constitution” (brief, p. 20). For 
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this reason, conclude appellants, the Court should “reinstate their cause 
of action against the District of Columbia" (brief, p. 20). 


But appellants utterly fail to explain how the District of Columbia 


has deprived them of life, liberty, or property without due process of 


law. 

It is clear from the cases cited in support of their contention? 
that appellants confuse criminal or quasi-criminal (e.g., juvenile de- 
linquency) cases with civil cases. The rule that a convicted criminal 
defendant is entitled to a new trial if he is given ineffective assistance of 
counsel clearly does not give a losing plaintiff or defendant in a civil 
negligence case the right tc a new trial on the ground of ineffective as- 
sistance of ccunsel. Ina criminal case, the only efficacious remedy 
for ineffective assistance of counsel is a new trial because a suit against 
the attorney for negligence will not get the defendant out of jail, cancel 
the fine, or remove the stigma cf conviction. On the other hand, ina 
civil case. a losing party claiming ineffective assistance of counsel may 
be made whole by a negligence action against his attorney. 

35g, Willis v. Hunter, 166 F. 2d 721 (10th Cir., 1948): 
Young v. United States, 120U. S. App. D. C. 312, 346 F. 2d 793 (1965); 


and Haziel v. United States, 131 U. S. App. D. C. 298, 404 F. 2d 1275 
(1968). | 


Thus, appellants’ argument that their suit should be reinstated 
against the District of Columbia because the alleged ineffective assistance 
of their own counsel deprived them of due process of law is completely 


without merit. 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that the District 
Court's order denying appellants’ motion to reinstate their cause of 
actior is correct and in accordance with law and should, therefore, be 
affirmed. 
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